ORDER

26 Del. C. §307 which specifically places
upon public utilities the burden of proof in
any proceeding on motion ¢f the Commission,
or upon complaint, or upon application of the
utility to establish that the rate involved
is just and reasonable.

That, in the negotiations between utilities
and attaching entities, issues such as a
requirement for having the attaching entity
clearly identify its attachments can and
should be addressed.

That, under the circumstances of this
proceeding, particularly where all utility
and CATV participants have agreed that
regulations permitting negotiations between
the parties under Comnmnission imposed
guidelines are preferable to any requirement
that traditional public utility tariffs be
required for pole attachment service, the
Commissioen finds that regulation by
proscription rather than by prescription is

appropriate.

NOW, THEREFORE, IT IS ORDERED:
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1. That, on the basis of the foregeing findings
and conclusions, the regulations hereto attached are adopted by
this Commission effective November 1, 1989.

2. That the Executive Director shall forthwith
transmit a copy of sald regulations to the Federal Communications
Commission and is authorized to certify to that agency that the
Delaware Public Service Commission has made effective regulations
which implement this Commission's authority over pole attachments
in compliance with 47 U.S.C. §224(C).

3. That the Comnission reserves the jurisdiction
and authority to enter such further Orders in this matter as may

be deemed necessary or proper.

BY ORDER OF THE COMMISSION:

é)ia/cm,, }ll. /]7(1 [a;_j

Chairman

’

Ay

(:/k;;;k; CommLSSLOner/Cé;?

Commissioner

ATTEST:

7 7R

Secretary
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REGULATIONS GOVERNING TARIFFS
WHICH SET FORTH RATES, TERMS, AND CONDITIONS
FOR THE ATTACHMENT TO ANY POLE, DUCT, CONDUIT,
RIGHT-OF-WAY, OR OTHER SIMILAR FACILITIES
OF ANY PUBLIC UTILITY

DELAWARE PUBLIC SERVICE COMMISSION

ATTACHMENT REGULATION

EFFECTIVE DATE: NOVEMBER 1, 1989 BY ORDER No, _ 3092




IN THE MATTER OF THE ADOPTION OF
REGULATIONS GOVERNING THE FILING
OF TARIFFS BY PUBLIC UTILITIES
FOR RATES, TERMS, AND CONDITIONS
OF POLE ATTACHMENTS

1.

BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF DELAWARE

PSC REGULATION DOCKET NO. 1lé

o St Tt Svm® N

REGULATIONS GOVERNING TARIFFS
WHICH SET FORTH RATES, TERMS, AND CONDITIONS
FOR THE ATTACHMENT TO ANY POLE, DUCT, CONDUIT,
RIGHT-OF-WAY, OR OTHER SIMILAR FACILITIES
OF ANY PUBLIC UTILITY

SHCRT TITLE

This regulation shall be known and referred to as

"Delaware PSC Attachment Regulation.”

AUTHORITY

This Regulation is enacted pursuant to 26 Del. C. §209,

26 Del. C. §201 (64 Del. lLaw Ch. 227), and 29 Del. C. Ch.
101.

DEFINITIONS

3.1 Attaching Entity: Means the entity seeking
attachment.

3.2 Attachment: Means connection to the poles, ducts,

conduits, rights-of-ways, or other similar facilities
of any public utility by any other public utility,
cable television system (hereinafter "CATV"), other

entity or individual.




mmission: Means the Public Service Commission of
the State of Delaware.
Existing Agreement: Means a written attachment
agreement between a public utility and one or more
attaching entities entered into priecr to, but still in
effect as of, the effective date of these requlations.
Future reement: Means a written attachment
agreement between a public utility and one or more
attaching entities entered into, on, or after the
effective date of these regulations. "Future
Agreement" shall also include any amendment to an
existing agreement which is made on or after the
effective date of these regulations.
owned or Controlled: This term, when used in the
context of facilities which are within the scope of
these regqulations (hereinafter "facilities") shall
include both property interests owned in fee and those
held or controlled by a public utility which are less
than fee simple property interests, such as a right-of-
way, provided that the public utility has the legal
right to allow attachment to such property interests.
Public Utility: Means for purposes of this
regulation, a uwtility, as defined by 26 Del. C. §102(2)
(and not exempt by 26 Del. C. §202 from regulation by

the Public Service Commission) which owns or controls
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poles, ducts, conduits, and rights-cf-way, or other
similar facilities appropriate for shared use.

3.8 Similar Utility Facilitieg: Means utility facilities
suitable and appropriate for shared use with attaching
entities, e.g., poles, conduits, and rights-of-way. As
used in this regulation, this term specifically
excludes any electric, gas, or water transmission or
distribution mains or lines owned, controlled, or used

by any public utility.

APPLICABILITY

This regulation applies to the rates, terms, and
conditions for any attachment to peoles, ducts, conduits,
rights-of-way, or other similar facilities owned or
contrelled by any public utility.

This regulation specifically does not apply to
attachments by a governmental agency inscfar as-it is acting
on behalf of the public health, safety, or welfare in the
performance of traditionally governmental functions, but
does apply to common use by such agencies or their
instrumentalities if the use is to provide any service other

than those traditionally provided by governmental agencies.

FILING OF ATTACHMENT AGREEMENTS
.1 Existing Agreements
Within thirty (30) days from the effective date of

these regulations, each public utility which presently



6.

permits attachment to any facilities owned or
controlled by it shall file certified copies of all

written agreements governing such attachments with the

Commission.
5.2 Future eements
Within thirty (30) days from the mutual execution
of any future attachment agreement, a certified copy
thereof shall be filed with the Commission by the
public utility which is a party to such agreement.
5.3 Failur o File achment Agr ent
Any attachment agreement not filed within the time

limits specified above shall be voidable by any party

thereto or by the Commission.

COMMISSION APPROVAL OF ATTACHMENT AGREEMENTS
6.1 Notice of Filing
6.1.1 Existing Agreements
(a) Each public utility filing an existing

agreement under §5.1 shall provide written notice
of such filing to each attaching entity which is a
party to such agreement. Such notice shall
contain a brief explanation of such attaching
entity's rights under §§6.2 and 6.3 and shall
include a copy of these requlations. Proof of the
sending of such notices shall be filed with the
Commission within forty-five (45) days of the
effective date of these requlations.
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(b) Within forty~five (45) days of the
effective date of these regulations, the
Commission shall cause a notice of the filing of
all such existing agreements to be published in
one edition of two (2) newspapers of general
circulation in the State of Delaware. Such notice
shall contain a brief explanation of the purpose
of such filing and the rights of any interested
person to file written comments or seek formal
proceedings before the Commission.

6.1.2 Future Agreements

(a) Each public utility f£iling a future
attachment agreement under §5.2 shall submit
therewith a written statement from the attaching
entity(ies) party thereto acknowledging receipt of
a copy of these regulations and knowledge of such
attaching entity's rights under §§6.2 and 6.3
hereof.

(k) In addition to the written
acknowledgement requirement under §6.l1.2(a) above,
each public utility f£iling a future agreement
under §5.2 shall cause notice of such filing to be
published in cne (1) edition of two (2) newspapers
of general circulation in the State of Delaware.
Such notice shall contain a brief explanation of

the purpoese of such filing and the right of any




interested person to file written comments or seek
formal proceedings before the Commission. Proof
of the publication of such ndtice shall be filed
with the Commission within fifteen (15) days of

such future agreement under §5.2.

6.2 Presumpt of R arity; Ccomplaints; Burden o roct
€6.2.1 Presumption of Reqularity

In recognition of the fact that attachment
agreements are the result of arms-length
negotiations conducted within regqulatorily-
established parameters and subject to
administrative review, all such agreements filed
with the Commission shall be presumed to comply

with the standards set out in §7 of these

regulations.
6.2.2 Complaints, Investigations, Filing Deadlines

(a) Upon written complaint of: the Public
Advocate; any interested member of the public who
is determined to have sufficient standing; any
public utility or attaching entity which is a
party to such agreement; or upon its own
initiative, the Commission may conduct an
investigation into the terms of any attachment

agreenent filed with it for conformance with the

standards set out in §7.




6.3

(k) Any complaint filed under this section
shall specify with particularity those aspects of
the agreement(s) complained of and the reasons
therefor.

(c) Complaints regarding existing agreements
shall be filed within 120 days of the effective
date of these regulations.

(d) Complaints regarding future agreements
shall be filed within ninety (%0) days c¢f the
filing of such agreements with the Commission
under §5.2.

Complaint Proceedings; Burden of Proof

Any proceeding under this section shall be
conducted in accordance with the Delaware
Administrative Procedures Act, the Commission's
"Rules of Practice"” and these Regulatiens to the
extent each may be applicable. However, to the
extent the matters at issue inveclve the
Commission's legislative ratemaking authority, the
Commission may proceed accordingly, and the
utility shall have the burden of proof to
establish that its proposed terms, conditions, and

rates for the proposed attachment are just and

reascnable.

Commission Approval

6.3.1

Any attachment agreement filed with the




Commission shall bhe deemed to have final approval
if no written complaint has been filed within the
time limits established by 4§6.2.2 (c) and (4)
above; provided, however, that the Commission may,
upon its own initiative, commence an investigation
inte the terms of an attachment agreement at any
time, modifying such agreement prospectively, by
final oOrder, upon the conclusion of such
investigation.

6.3.2 In the event a written complaint is timely
filed under §6.2.2 (¢) or (d), such attachment
agreement shall remain subject to modification,
retroactively, by the Commission until finally
approved at the conclusion of such proceedings as

the Commizsion deems appropriate.

7. STANDARDS GOVERNING TAC T AGRE NTS
7.1 General Standards

7.1.1 The provision of attachment facilities shall
be deemed to be a service which prospective attaching entities
may use on an "as-offered" basis. Public utilities shall retain
the right to enter, renew, continue, or permit the transfer or
ascsignment of attachment agreements in their sole discretion
based upon availability considerations or other grounds which it
reasonably deems to be relevant, subject to the controlling
provisions, if any, of such attachment agreements regarding
renewal, continuation, transfer, or assignment.
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7.1.2 Attachment agreements may contain such
provisions as deemed necessary or appropriate to
the parties theretoc but, at a minimum, shall
contain the rates, terms, and conditions under
which attachments may be made by an attaching
entity to any facilities owned or controlled by a
public utility.

7.1.3 such rates, terms, and conditions:

(a} shall be just and reasonable;

(b) shall not, with respect to common use
purposes, be unduly preferential or
unjustly discriminatory; and

(c) shall give due consideration to <the
interests of the subscribers of the
attaching entity, as well as the
interest of the consumers of the public
utility.

7.2 Rates and Charges

7.2.1 Parties to attachment agreements may
establish such just and reasonable rates as they
can agree to.

7.2.2 A pole attachment rate is "just and
reasonable” if it assures the host public utility
of not less than the additional costs of providing
pole attachments, nor more than an annual amount

determined by allocating the cost of the support




Pole Cost x S§

N
WHERE:
Pole Cost
S8 =
N =

S d e e A e

component of the pole equally among all users
thereof and the cost of the usable space component
of the pole according to the percentage of usable
space allocated to each user, as expressed in the

following formula:

+ Pole Cost X US x % US = Maximum Annual Rate

Annual operation and maintenance expense
attributable to the entire pole
PLUS

Annual fixed charges for depreciation, property
taxes, return, and related income taxes on capital
attributable to the pole, based upon embedded cost
of average bare pole less 15% (5% for
telecommunications utilities) for cross-arms and

other non-pole related items.

Percentage of total average bare pole allocated as

"support compeonent."

Total number of public utilities and attaching
entities making use of the pole a reasonable
system-wide average based on an actual physical

inventory not more than five (5) years old may be

used,
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1US

Percentage of total average pole allocated as

Wusable space.™

Percentage of usable space allocated to attaching

entity.

For purposes of this §7.2.2:

(a) "Usable space"” means the space on the
pole above the wminimum ground clearance level
which can be used for the attachment of wires,
cables, and asscciated equipment. Absent proof
sufficient to establish some other minimum ground
clearance in any specific case, twenty (20) feet
shall be the presumed minimum ground clearance,

(b) "“Support component" means <the entire
length o¢f the pele neot deemed to be "usable
space."

(c¢) "Average pole". Absent proof sufficient
to establish some other average pcle length in any
specific case, "average pole" length shall be
presumed to be:

32.5 feet for telephone utility poles
37.5 feet for electric utility poles,

An attachment rate for_conduit, duct, right-

of-way, or other similar facilities shall be

deemed just and reascnable if it assures the host

public utility of not 1less than the additional
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cost of providing the facility for attachment-nor
more than an annual amocunt determined by
allocating the cost of such conduit, duct, right-
of-way, or other similar facility equally among
all users therecf.
Make-Ready Charges
Parties to an attachment agreement may establish
such one-time "make-ready" charges as they can agree
upon provided that the amounts so established must bear
a reasonable relationship to the actual one-time costs

incurred by the host utility in making the facility

available for attachment.

8. AILURE TO REAC GREEMENT

8.1

Where a public utility and an attaching entity are
unable to reach agreement with respect to the rates,
terms, and/or conditions under which an attaching
entity may use facilities owned or controlled by a
public utility, either party may file a petition
requesting the Commission te resolve the dispute.

Any petition filed under this section shall be
verified and shall specify:
g8.2.1 that the host public utility has determined,

under §7.l1.1 of these regqulations, toc make space

available to the prospective user:
8.2.2 those points upen which the parties have
been able to reach agreement;

12
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8.2.3 ~) those points upon which the parties have not
been able to reach agreement, setting forth the
reasons therefor.

8.2.4 -/ that a copy of such petition has been served
upon all other parties thereto.

B.3 Upon receipt of such a petitien, the commission

shall commence such proceedings, formal or informal, as
it deems most appropriate to expedite a satisfactory
resolution of the dispute. All such petitions shall be
finally decided or dismissed within 360 days of their
filing with the Commission.

8.4 In reviewing the rates, terms, or conditions of
any attachment agreement under §§5 or 8 of these
regulations, the Commission may consider, among other
things:

(a) the annual cost to the public utility of
providing the facilities subject to attachment:

(b) the interest of the consumers or
subscribers of the attaching entity;

{(c¢) the interest of the customers of the
public utility providing the facilities; and

(d) the annual cost to the attaching entity

to ceonstruct, own, and operate its own facilities.

9. SAVINGS CLAUSE
The time limits set out in these regulations have been
established to facilitate a smooth and orderly procedure.
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10.

However, such time limits may be extended or waived by the

Comnission upon an appropriate showing of just cause.

EFFECTIVE DA 0 REGU 8]

The effective date of this regulation is November 1,
1989,
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